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L.L.C., )

)
Respondents. )



CLERK’S OF~Jr~E

PETITIONERS’ COUNTY OF KANKAKEE, ILLINOIS AND NOV 102003
EDWARD D. SMITH, KANKAKEE COUNTY STATE’S ATTORNEYSIATE OF ILL IN

RESPONSETO RESPONDENT,TOWN & COUNTRY UTILITIES, IN~öl1&jonControl B
REQUEST FOR ADMISSION OF FACTS AND oard

GENUINENESS OF DOCUMENTS

NOW COMEthePetitioners,COUNTY OF KANKAKEE, ILLiNOIS andEDWARD D.

SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, by and through their attorneys,

HINSHAW & CULBERTSON,and for theirResponseto Respondent’s,TOWN & COUNTRY

UTILITIES, INC.’s, Requestfor Admissionof Facts and Genuinenessof Documents,statesas

follows:

1. The authentictax recordsof KankakeeCounty, Illinois, aremaintainedby the

KankakeeCountyAssessorandtheKankakeeCountyTreasurerin a shareddatabase.

RESPONSE: Objection, this is not a requestfor admissionof fact and rather seeksthe
admissionofa legal conclusionasto what constitutesthe “authentictax records”.
Subject to this objection and without waiving same, the KankakeeCounty
AssessorandtheKankakeeCountytreasurerdo utilize ashareddatabase.

2. The shareddatabaseof the KankakeeCounty Assessorand KankakeeCounty

Treasurerrepresentsthe mostaccurate,up-to-date,and authenticrecordsofpropertyownership

in KankakeeCounty.

RESPONSE: Deny. The most up to date and authenticrecordsof property ownershipin
KankakeeCountyarekeptwith theCountyRecorder.

3. All propertyownersentitled to serviceof pre-fihing notice arenamedin Exhibit

“A” of theserviceaffidavit.

RESPONSE: Objection,this Petitionerhasinsufficient knowledgeto admit that each
and everyownerentitled to serviceis namedin Exhibit A and, rather,
the Petitionerdemandsstrict proof thereof. Subject to this objection,
and without waiving same, this Petitioner is aware that the shared
databaseofthetreasurerand assessor’soffice providethat theBradshaw
propertyownerswere GaryBradshaw,JamesBradshaw,JayBradshaw,
TedBradshawandDeniseFogle. Exhibit A indicatesthat thoseowners
aredo JudithSkatesonly, whichwould seemto indicatesheis theonly
recognizedowner,which is erroneous. Thereforethoughthe Petitioner
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hasnot at this time verified that all otherownersentitled to notice are
appropriatelynamedin Exhibit A, the Petitionerdeniesthis allegation
basedat leastontheBradshawproperty.

4. The affidavits of service and certified mail receipts attachedto the service

affidavit asgroupExhibit “C” aretrueandcorrectcopiesof saidaffidavitsandreceipts.

RESPONSE: Objection,the Countyof Kankakeehasno personalknowledgeof whetherthe
serviceaffidavitsaretrueandcorrectcopies.

Underpenaltiesas providedby law pursuantto Section 1-109 of the Code of Civil
Procedure,theundersignedcertifiesthat the statementsset forth in this instrumentare true and
correct,exceptasto mattersthereinstatedto be on informationandbeliefandasto suchmatters
theundersignedcertifiesasaforesaidthatheverily believesthesameto be true.

RICHAR~’S.PORTER
OnbehalfoftheCOUNTY OF KANKAKEE,
ILLiNOIS, andEDWARD D. SMITH,
KANIKAKEE COUNTY STATE’S ATTORNEY,

SUBSCRIBEDandSWORNto
beforemethis 7~” dayofNovember,2Q03

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
815-490-4900

70382978v1 827167

This documentutilized 100% recycledpaper products

NotaryPublic
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109oftheIllinois CodeofCivil
Procedure,herebyunder penalty of perjury under the laws of the United Statesof America,
certifiesthat on November7, 2003,a copyoftheforegoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa,IL 61350
(815)433-4705

(815)433-4913FAX

DonaldJ. Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312)261-2149
(312)261-1149FAX

ElizabethHarvey,Esq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330NorthWabash
Chicago,IL 60611

(312)321-9100
(312)321-0990FAX

KennethA. Leshen
Leshen& Sliwinski, P.C.

OneDearbornSquare,Suite550
Kankakee,IL 60901-3927

(815)933-3385
(815)933-3397FAX

ChristopherW. Bohlen
200 E. Court Street,Suite602

P.O.Box 1787
Kankakee,IL 60901

(815)939-1133
(815)939-0994FAX

70377853v1827167



L. PatrickPower
956 N. Fifth Avenue
Kankakee,IL 60901

(815)937-6937
(815)937-0056FAX

Byron Sandberg
109 RaubSt.

Donovan,IL 60931
byronsandberg~starband.net

AnjanitaDumas,Clerk
City ofKankakee
385 E. Oak Street

Kankakee,IL 60901
(815)933-0480

(815)933-0482FAX

ClaireA. Manning
Posegate& Denes,P.C.

111 N. Sixth Street
Springfield, IL 62705

(217)522-6152
(217)522-6184FAX

BradleyP. Halloran,HearingOfficer
Illinois Pollution ControlBoard

JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet

Chicago,IL 60601
(312)814-8917

(312) 814-3669FAX

By faxingand by depositingacopy thereof,enclosedin an envelopein the UnitedStatesMail at
Rockford,Illinois, properpostageprepaid,beforethehourof 5:00 P.M., addressedas above.

~ ~
HINSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,Illinois 61105-1389
(815) 490-4900

70377853v1827167
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RECE~IVED
CLERK’S OFFICE

PETITIONERS’, COUNTY OF KANKAKEE, ILLINOIS AkQ~V 102003
EDWARD D. SMITH, KANKAKEE COUNTY STATE’S AT1~J~iEY,

ANSWERS TO RESPONDENT, TOWN & COUNTRY UTILI~’f~.~~INOIS
INTERROGATORIES utlyjr: Control Board

NOW COME thePetitioners,COUNTY OF KANKAKEE, ILLINOIS AND EDWARD

D. SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, by and throughtheir attorneys,

HINSHAW & CULBERTSON,and for their Answersto Respondent,TOWN & COUNTRY

UTILITIES, INC.’S, Interrogatories,stateasfollows:

1. Identify the personansweringtheseInterrogatoriesand, if different, identify the

personsigningtheseanswers.

ANSWER: RichardS. Porter, Special AssistantState’sAttorney for County of Kankakee,
Illinois.

2. Statethe factualbasisofany claimthat theCity lackedjurisdictionto conductthe

siting hearing.

ANSWER: 1) SeePetitionfor Review,investigationcontinues.

2) The application filed on March 17, 2003 by Town & Country was
substantiallythe sameasthe application filed on March 13, 2002 becausethe
design,locationandoperationplancontainedin bothapplicationswereidentical.
3) The application filed on March 17, 2003 was incomplete,as it failed to
containsensitivity analyses.

4) Theapplicantfailed to establishthatpropernoticewasgivento all landowners
within 250 feetoftheproposedlandfill, asthereareno returnreceiptsfor someof
the ownersandmanyreceiptsweresignedby individualswho werenot theactual
ownersandwith no proofthattheseindividualswereauthorizedagentsofthe
owners. Specifically,thefollowing defectsin noticeexisted:

a. Although the Applicant identifies that a parcel was ownedby Gary L.
Bradshaw,JamesR. Bradshaw,JayD. Bradshaw,TedA. Bradshaw,DeniseFogel
and JudithA. Skates,noticewas sentonly to JudithA. Skates’addressandnot to
theaddressesofany of theotherlisted owners.

b. The following certified mail return receipts were not signed
by theaddresses,his or heragentorevenan apparentfamily member:
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(i) Certifiedmailing sent to Gary L. Bradshaw,JamesR. Bradshaw,
JayD. Bradshaw,TedBradshawandDeniseFoglewas signedfor
by JudithSkates.

(ii) Certified mailing addressedto Linda Skeenwas signed for by
CoraleeSkeen,who did not declareherselfasher agent. Coralee
Skeenalsosignedfor Certifiedmailingsaddressedto GeraldineM.
Cairn, Shirley A. Marion, Delmar L. Skeen, Robert S. Skeen,
NormaJ. Stauffenberg,JudithM. Trepanier,andSkeenFarms,but
did not declareherselfas agentfor any of the above. Robert S.
Skeenlater signedfor aCertifiedmailing himselfat 1590W. 3500
S. Rd., Kankakee,IL 60901. CoraleeSkeenhadpreviouslysigned
aCertifiedmailing for RobertS. Skeenat that sameaddress.

(iii) Certified mailing addressedto Willie Walker was signed for by
LeslieWilson, Jr.,who wasnot declaredasan agent.

(iv) B. Paquettesigned for Certified mailings addressedto David
Ledoux, RebeccaLedoux, and NormanL. Paquette,but did not
declareherselfas an agentof them. E. Paquettedid sign for her
own Certifiedmailing.

(v) Certified mailings addressed to Frederick Forte and Mary
Thompsonwere signed for by LanaForte, who did not declare
herselfasanagentofeither.

(vi) Certified mailing addressedto KankakeeFederalSavingsBank
was signedfor by Karen Clutz, who did not declareherselfas its
agent.

(vii) Certified mailings addressedto ICC Railroad and Illinois Central
Railroad Co. Real Estate Tax Dept. were signed for by R.
Jedlinski,who did not declarehimselfasagentof either.

(viii) Certified mailing addressedto Leland Milk was signed for by
someonewho I couldnot readtheirhandwriting,andwho did not
declarethemseifas an agent.

(ix) Certified mailing addressedto Milo Fleming was signed for by
NancyDavenport,who did not declareherselfashisagent.

(x) Certifiedmailing addressedto CharlesR. Burke was signedfor by
Mary Grace,who did not declareherselfto behisagent.

c. The following certified mailings were sentto governmentpersonnel,but
not signedforby agents:
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(xi) Certified mailing addressedto Pat Welch, State Senator, was
signedforby L. Bland,who did not declareherselfagent.

(xii) Certified mailing addressed to Debbie Halvorsen, State
Representative,was signed for by JeanneMathy, who did not
declareherselfasheragent.

(xiii) Certifiedmailing addressedto LawrenceWalsh,StateSenator,was
signedfor by Beverly Bdman,who did not declareherselfashis
agent. The Certifiedmailing to Mr. Walshwasnot on theNotice
List but wasfoundin thereturnreceipts.

(xiv) Certified mailing addressedto JohnNovak, StateRepresentative,
wassignedfor by ColleenPriebal,who did not declareherselfas
his agent.

d. Thefollowing Certifiedmailingsweresignedby apparentfamily relations,
who werenot declaredasagents:

(xv) Certifiedmailing addressedto MichaelP. Belluso was signed for
by YolandaM. Belluso,who did not declareherselfashis agent.

(xvi) Certifiedmailing addressedto LawrenceL. Horrell by was signed
for by Patti Horrell asaddressee.

(xvii) Certified mailing addressedto William Ohrt was signedfor by
Marilyn Ohrt,but shedid notdeclareherselfashis agent.

(xviii) Certified mailings addressedto JeannineKinkin and Russell
Kinkin were signed for by Danny Kinkin, who did not declare
himselftheiragent.

(xix) Certified mailing addressedto Jill A. Hansenwas signedfor by
Kevin Hansen,but he did not declarehe was her agent. A
Certifiedmailing addressedto Kevin Hansencontaineda different
addressthanit wasaddressedto: 876 B. 3100 N. Rd., Clifton, IL
60927,but it wassignedfor by Kevin Hansen.

(xx) Certified mailing addressedto BessieJordanwas signed for by
JakeJordan,who did notdeclarehimselfasheragent.

(xxi) Certified mailing addressedto Rose Perkins was signed for by
DomeshaPerkins,whodid notdeclareherselfasher agent.

(xxii) Certifiedmailing addressedto LouiseGutierrezwas signed for by
Adrian Gutierrez,who did not declarehimselfasheragent. This
occurredtwice.
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(xxiii) Certified mailing addressedto Donald Benoit was signedfor by
Barbara~ênoit,whodid not declareherselfashis agent.

(xxiv) On eachof theseparcelsthe box on the return receipt which
indicatesthat the signor was the agentof the addresseewasnot
marked. Therefore, eachsuch receipt on its face, indicatesthe
signor was not the agent of the addressee. No further
documentationwas submittedby the Applicant to confirm either:
(1) thatthe individual who did acceptservicefor a specificparcel
was the authorizedagentof the ownersof that parcel;or (2) that
the ownersthat appearin the authentictax recordsof the County
actuallyreceivedthepre-filing noticein atimely fashion.

e. The following were signed by individuals other than the owner, but the
“agent” box on thereceiptwaschecked:

(xxv) Certifiedmailing addressedto Minnie CreekDrainageDistrict was
signedfor by Bret Perreauttas agent.

(xxvi) Certified mailing addressedto Ron Thompson, Otto Township
Supervisor,was signedfor by Betty Thompsonasagent. A new
addresswasindicated: 803 B. RosanneCir., Kankakee,IL 60901.

(xxvii) Certified mailing addressed to Dr. Shari L. Marshall,
Superintendentof Schoolsfor CentralCommunityUnit District #4,
wassignedfor by Cindy Saxsonasagent.

(xxviii)Certified mailing addressedto IDOT was signed for by Patrick
Woulfeasagent.

(xxix) Certified mailing addressed to Mary K. O’Brien, State
Representative,wassignedfor by Mike McGuireasagent.

(xxx) Certified mailing addressedto Katie Cooperwas signed for by
CharlesCooperasher agent.

(xxxi) Certifiedmailing addressedto RandyTobenskiwas signedfor by
RandyTobenskiasagent.

(xxxii) Certified mailing addressedto JohnF. Mullin was signedfor by
RitaMullin asagent.

(xxxiii)Certified mailing addressedto Bret Perreaultwas signed for by
MargaretPerreaultas agent. Also listed was a different address:
45275. 5000W, Kankakee,IL 60901

(xxxiv)Certified mailing addressedto Margie A. Hartmanwas signedfor
by GeraldHartmanasagentandaddressee.
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3. Identify eachandeverymemberoftheCity Council who you claim prejudgedor

failed to judgewhetherKankakeeRegionalLandfill, LLC and Town & Country Utilities, Inc.

thatsatisfiedthestatutorycriteria, andfor eachmemberidentified,statethebasisfor yourclaim.

ANSWER: See Petition for Review. The City Council pre-judgedthe Application as
evidencedby the extensivepre-filing and post-filing contacts, including the
February 19, 2002 hearingthat washeld in front of the City Council (without
notice to any landownersor objectors)concerningthe Applicant’s purported
compliance with the Section 39.2 criteria, numerous other meetings and
discussionsof representativesof the City Council occurredwith the Applicant
both beforeand afterthe filing of the Application,including thosedescribedand
evidencedin regardto Town & Country I. Furthermore,as Mr. Werthmann
explicitly testified,he and otherrepresentativesof the Applicanthad discussions
with the City Council or its agentsafterthe filing of the instantApplication and
beforedecision. Thepre-adjudicationby theCity Council was furtherevidenced
by it directing its attorneysto file a declaratoryjudgmentand injunctive action
againstthe Countyof Kankakeein the Circuit Courtof the 21stJudicialCircuit,
City ofKankakeev. CountyofKankakee,02-CH-400,whereinthe City attempted
to enjoin theCountyfrom fundingits defenseofits solid wastemanagementplan
which called for only one landfill and from funding its oppositionto thejoint
ventureof the Applicantandthe City to sitea landfill which clearlyviolatesthe
County Solid WasteManagementPlan. The obvious pre-adjudicationof the
meritswas furtherevidencedby the City filing anotherinjunctivecase,beforethe
Section3.2 hearingin this matter,againsttheCounty, seekingto bar theCounty
from enforcing its solid wastemanagementplan or participatingin the Section
39.2 siting hearing. City of Kankakeev. County of Kankakee,21st Judicial
Circuit, 3-CH-166. Within that proceedingthe City judicially admittedits pre-
adjudicationof theapplicationbecausetheCity assertedthe CountyofKankakee
was “attemptingto interferewith thesiting by the City.” The City furtherargued
thatthe solidwastemanagementplan“restrict[ed] theCity’s right to siteafacility
within its boundaries.” The City allegedit would be causedirreparableharmif
the County was not enjoined from participating in the City’s siting hearing
becausetheCity arguedthepracticaleffect of theCountyplanwasto prohibit the
City from siting a secondlandfill “anywherebut adjacentto theCounty’s current
landfill.” Upon informationandbelief he City Council directedits attorneysto
file theaforementionedcausesof action. therefore,it is abundantlyclearthat the
City Council had alreadydecidedthat it would approvethe applicationofTown
& Country Utilities, Inc. before the Section 39.2 hearings. Investigation
continues.
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4. Identify eachand every documentor otherwriting that showsor tends to show

that any memberofthe City Council prejudged,orfailed to judge,whetherKankakeeRegional

Landfill, LLC andTown & CountryUtilities, Inc. hadsatisfiedthestatutorycriteria.

ANSWER: Objection, to the extent this interrogatoryseeksdiscoveryconcerningthe bases
for the Petitioner’s claim that the decisionof the City Council, as to certain
criteria of Section 39.2 of the Act, was against the manifest weight of the
evidence,suchis beyondthe scopeof discoveryin this proceeding. Subject to
this objection,andwithout waiving same,to the extent this interrogatoryseeks
information on pre-adjudicationof the merits and the lack of fundamental
fairness, see answerto Interrogatory #3 and the entire record of the Town &
CoutnryI proceeding,all of thediscoverythat was exchangedin regardto Town
& Country I, the pleadingsconcerningthe aforementionedlawsuits filed by the
City of Kankakeeagainstthe County of Kankakee,anyminutesof City Council
meetingsconcerningthefiling of theaforementionedlawsuitsor communications
with the Applicant, (copiesof whichshould beproducedby theCity ofKankakee
in responseto the discovery propoundedby this Petitioner). Investigation
continues.

5. If you areawareof any oral statementor conductby any memberof the City

Council evidencingabias in favor oftheApplicant or Application,for eachsuchoral statement

or conduct:

a. Describethe oralstatementor conduct;

b. State when and where suchoral statementwas made or suchconduct
occurred;and

c. Identify all witnessesto suchoral statementor conduct.

ANSWER: See answer to Interrogatory#3; all of the documentspreviously producedin
Town & CountryI; minutesof the February19, 2002 meeting; any minutesof
meetingsconcerningthe filing of theaforementionedlawsuitsagainsttheCounty
of Kankakee,variousnewspaperand mediaquotationsof City Councilmembers,
investigationcontinues.
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6. If you areawareof any impermissibleex partecontactbetweenanymemberof

the City Council and any representativeof KankakeeRegionalLandfill, LLC and Town &

CountryUtilities, Inc., for eachsuchcontact:

a. Describethenatureofthecontact;

b. Statewhenandwheresuchcontactoccurred,and;

c. Identify all witnessesto suchcontact.

ANSWER: Seeanswerto Interrogatory#3.

7. Identify eachand every pre-filing and post-filing contactbetweenthe Applicant

and theCity, and/ortheir respectiveagentsorrepresentatives,which youclaim to beprejudicial

or supportiveof allegationsof prejudgment,and for eachsuchcontactset forth the factswhich

prove that suchcontactoccurredand the factswhich support the allegationthat suchcontacts

wereprejudicial or supportiveofallegationsofprejudgment.

ANSWER: Seeanswerto Interrogatory#3.

8. Stateany and all otherinstancesof fundamentalunfairnessclaimedby you, and

for eachinstance:

a. Statethefactualbasisfor suchclaim;

b. Identify eachpersonwho hasknowledgeofsuchclaim;

c. Statethesubstanceof eachsuchperson’sknowledge,and

d. Identify eachdocumentthat supports,or tendsto support,suchclaim.

ANSWER: SeePetitionfor Reviewandanswerto Interrogatory#3, investigationcontinues.

9. Identify eachlandownerentitled to pre-filing noticewho did not receivethesame,

and for eachsuch landowner,set forth the facts supportingthe allegationthat he or shewas

entitled to pre-filing notice andthe facts supportingthe allegationthathe or shedid notreceive
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thesame. Also, identify any documentssupportingtheallegationthat any landownerentitledto

receivenoticedid notreceivethesame.

ANSWER: SeeAnswerto InterrogatoryNo. 2. Likewise,eachownerof a propertywho was
entitledto notice which did not personallysign the returnedreceiptwas denied
properpre-filing notice. Gary Bradshaw,JamesBradshaw,JayBradshaw,Ted
Bradshaw,and Denise Fogle were all entitled to be sent pre-filing notices,
however, none of these individuals were sent such a notice. Investigation
continues.

10. Identify eachwitness who you will call to testify at the hearingon the Petition,

and describein detail the subjectmatteron which that witnesswill testify andthe substanceof

the expected testimony.

ANSWER: This Petitioner has not yet determinedwhich~witnessesit expectsto call at
hearing,investigationcontinues.

RespectfullySubmitted,

Onbehalfof theCOUNTY OF KANKAKEE,
ILLINOIS, and EDWARD D. SMITH,
KANKAKEE COUNTY STATE’S
ATTORNEY,

By: Hinshaw& Culbertson

‘~‘ Richard~4~orter
Oneof Attorneys

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

This documentutilized 100% recycledpaper products
70382986v1827167
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109ofthe Illinois CodeofCivil
Procedure,herebyunder penaltyof perjury under the laws of the United Statesof America,
certifies thatonNovember7, 2003,a copyoftheforegoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa,IL 61350
(815) 433-4705

(815) 433-4913 FAX

DonaldJ.Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312) 261-2149
(312) 261-1149 FAX

Elizabeth Harvey, Bsq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330NorthWabash
Chicago,IL 60611

(312) 321-9100
(312) 321-0990 FAX

KennethA. Leshen
Leshen& Sliwinski, P.C.

OneDearbornSquare,Suite550
Kankakee,IL 60901-3927

(815) 933-3385
(815) 933-3397 FAX

Christopher W. Bohien
200 B. Court Street,Suite602

P.O. Box 1787
Kankakee,IL 60901

(815) 939-1133
(815)939-0994FAX

70377853v1827167



L. PatrickPower
956 N. Fifth Avenue
Kankakee, IL 60901

(815) 937-6937
(815) 937-0056 FAX

Byron Sandberg
109 RaubSt.

Donovan, IL 60931
byronsandberg(~starband.net

Anjanita Dumas, Clerk

City of Kankakee
385E. OakStreet

Kankakee,IL 60901
(815)933-0480

(815)933-0482FAX

ClaireA. Manning
Posegate& Denes,P.C.

111 N. Sixth Street
Springfield, IL 62705

(217)522-6152
(217)522-6184FAX

BradleyP. Halloran,HearingOfficer
Illinois PollutionControlBoard

JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet

Chicago,IL 60601
(312) 814-8917

(312)814-3669FAX

By faxing andby depositinga copy thereof,enclosedin an envelopein theUnitedStatesMail at
Rockford,Illinois, properpostageprepaid,beforethehourof 5:00 P.M., addressedasabove.

~2~iT~

HINSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,Illinois 61105-1389
(815)490-4900

70377853v1827167
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WED

CLERK’S OFFICE
PETITIONERS’, COUNTY OF KANKAKEE, ILLINOIS AND

EDWARD D. SMITH, KANKAKEE COUNTY STATE’S ATTO1~M(,102003
RESPONSETO RESPONDENT,TOWN & COUNTRY
UTILITIES, INC.’S REQUEST FOR PRODUCTIO1~,STATE OF ILLINOIS

OF DOCUMENTS ollutlon Control Board

NOW COME thePetitioners,COUNTY OF KANKAKEE, ILLINOIS and EDWARD D.

SMITH, KANIKAKEE COUNTY STATE’S ATTORNEY, and for their Responseto

Respondent,TOWN & COUNTRY UTILITIES, INC.’s, Requestfor Productionof Documents,

statesasfollows:

1. All statementsrelating to any issue raised in the Petition filed herein, including
notesandmemorandaofconversationsandtaperecordingsofany statementsnot transcribed.

RESPONSE:Seeall documentsexchangedin regardto CountyofKankakeev. Town &
Country Utilities, Inc., et al., PCB 03-31, 33, 35 (IPCB 2002) (Town &
CountryI); seeComplaintfor DeclaratoryJudgment,21StJudicialCircuit,
2-CH-400, attachedhereto; see the exhibits to Defendant’sMotion to
Quash filed in this case; see the record for the City of Kankakee
proceedings;investigationcontinues.

2. All documentsthat have been identified in Petitioner’s Responsesto the
Interrogatoriespropoundedby theRespondent,Town & CountryUtilities, Inc.

RESPONSE:Attachedhereto is a copy of the Complaint for DeclaratoryInjunctive
Relief, all other documentsreferencedin the responseto interrogatories
havealreadybeenproducedto Town & Countryin the prior proceedings,
or in theunderlyingCity ofKankakeehearing;investigationcontinues.

3. All reportsofanykind, natureor extentwhatsoeverthat havebeenpreparedby or
relied uponby anywitnesswho will give opiniontestimonyduring thehearingin this cause.

RESPONSE:Not applicable.

4. All documentsPetitionerintendsto presentasevidenceduring thehearingin this
cause.

RESPONSE: All of thedocumentsuponwhich Petitionerwill rely havebeenproduced
to Town & Country Utilities, Inc. previously or are a part of the
underlying record, or will be seasonablysupplemented,investigation
continues.

5. All documents Petitioner relies upon in support of any of the allegationsin the
Petitionerfor Reviewof SiteLocationApproval.
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RESPONSE:Seeresponseto request#4.

6. Any otherdocumentnot otherwiseproducedthat regards,relatesto, or concerns
Petitioners’ claim that (a) theKankakeeCity Council lackedjurisdiction to conductthe siting
hearing,or (b) theprocessconductedby theKankakeeCity Councilwas fundamentallyunfair.

RESPONSE:Seeresponseto request#4.

RespectfullySubmitted,

Onbehalf of the COUNTYOFKANKAKEE,
ILLINOIS, and EDWARD D. SMITH,

KANKAKEE COUNTY STATE’S
ATTORNEY,

By: Hinshaw& Culbertson

RichardS. Porter
Oneof Attorneys

HINSHAW AND CULBERTSON
100ParkAvenue
P.O. Box 1389
Rockford, IL 61105-1389
815-490-4900

70382980v1827167

This documentutilized 100% recycledpaper products
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109oftheIllinois CodeofCivil
Procedure,herebyunder penaltyof perjury under the laws of the United Statesof America,
certifiesthat on November7, 2003,acopyoftheforegoingwas servedupon:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa, IL 61350
(815) 433-4705

(815) 433-4913 FAX

Donald J. Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago, IL 6060 1-3242

(312)261-2149
(312) 261-1149 FAX

Elizabeth Harvey, Esq.
Swanson, Martin & Bell

One IBM Plaza, Suite 2900
330 North Wabash
Chicago, IL 60611

(312) 321-9100
(312) 321-0990 FAX

Kenneth A. Leshen
Leshen & Sliwinski, P.C.

One Dearborn Square, Suite 550
Kankakee,IL 60901-3927

(815) 933-3385
(815)933-3397FAX

ChristopherW. Bohien
200 E. Court Street,Suite602

P.O. Box 1787
Kankakee,IL 60901

(815) 939-1133
(815) 939-0994 FAX

70377853v1827167



L. Patrick Power
956N. Fifth Avenue
Kankakee,IL 60901

(815)937-6937
(815) 937-0056 FAX

Byron Sandberg
109 RaubSt.

Donovan, IL 60931
byronsandberg~starband.net

AnjanitaDumas,Clerk
City of Kankakee
385 E. OakStreet

Kankakee,IL 60901
(815)933-0480

(815) 933-0482 FAX

Claire A. Manning
Posegate & Denes, P.C.

111 N. Sixth Street
Springfield,IL 62705

(217)522-6152
(217)522-6184FAX

Bradley P. Halloran, Hearing Officer
Illinois Pollution Control Board

James R. Thompson Center, Suite 11-500
100 W. RandolphStreet

Chicago, IL 60601
(312)814-8917

(312)814-3669FAX

By faxing andby depositingacopy thereof,enclosedin an envelopein theUnitedStatesMail at
Rockford,Illinois, properpostageprepaid,beforethehourof5:00 P.M., addressedas above.

HINSHAW & CULBERTSON
100 Park Avenue
P.O. Box 1389
Rockford, Illinois 61105-1389
(815)490-4900

70377853v1 827167
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IN THE CIRCUIT COURTFORTHE TWENTY-FIRSTJUDICIAL CIRCUTT
KANKAXEE COUNTY,ILLINOIS

CITY OFKANKAKEE, anIllinois municipal )
corporation,andDONALD B. GREEN, )
individually andasMayoroftheCity ofKankakee,)

)
PLAINTIFFS, )

vs. ) NO. 02-~4L~b7j

)
COUNTY OFKANXAKEE, )

)
DEFENDANT. )

COMPLAINT FORDECLARATORY AND INJUNCTIVE RELIEF

Now cometheplaintiffs,CITY OFKANKAKEE, anIllinois municipalcorporation,andDONALD

E. GREEN,individually andasMayorof the City ofKankakee,by and throughChRISTOPHERW..

BOHLBN, CorporationCounselfor theCityofKankakee,andcomplainofthedefendant,COUNTY OF

KANKAKEE, by allegingandstating asfollows:

COUNTI
CLAIM FORDECLARATORYRELIEF

I. PARTIESAND VENUE

1. Theplaintiff, CITYOFKANKAKEE, is amunicipalcorporationoftheStateofIllinois and

is locatedwithin the CountyofKankakee.

2. Theplaintiff, DONALD E. GREEN,is anindividualwhoresidesin theCity ofKankakee

andhasbeenthe duly-electedMayorof theCity ofKankakee.

3. Th&~defendant,COUNTY OF KANKAKEE, is a municipalcorporationlocatedin the

Coi.inty ofK~nkakeeandis operatedby alegislatureconsistingofaBoardofSupervisorsand,from that

board,aduly-electedchairmanoftheBoardofSupervisors.
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II. CLAIM

4. This action for declaratoryrelief is broughtpursuantto 735 ILCS 5/2-701 againstthe

defendant,CountyofKankakee.

5. TheCity of Kankakee,asa municipalcorporation,is responsiblefor thecollectionand

disposalofsolidwastegeneratedby theresidentsofeachmunicipality.

6. TheMayoroftheCity ofKankakeeisrequired,pursuantto applicableregulationsof the

Illinois EnvironmentalProtectionAct, applicablestatutesofthe Stateof Illinois, andotherapplicable

regulations,to assurethat the solid wastecollection systemis accomplishedin accordancewith said

applicablerulesandregulations,includingmeetingthegoalsestablishedbytheCountyofKarikakeeSolid

WastePlanregardingtheeliminationofrecyclablematerialsfrom thecollectionanddisposalofthe•solid

wastecollectedin saidmunicipality.

• 7. DonaldE. Greenis alsoaresidentoftheCity ofKankakeeandhasan interestin assuring

thatthemunicipalityis in compliancewith all applicableordinancesandregulationsand,asanindividual

taxpayerandpayoroffeesfor theservicesprovided,hasadirectpecuniaryinterestin anyfundsavailable

forthepurposesofdefrayingany ofsaidcosts.

8. For purposesof this complaint,,the defendant,County of Kankakee,is a unit of local

governmentasdefinedin theLocalSolidWasteDisposalAct, in whichasolidwastedisposalfacility is

locatedpursuantto thetermsof 415ILCS 5/22.15(j). • •

9. Pursuantto sajdstatutoryprovisions,theCountyof Kankakeeis authorizedto establish,

andhas,in factsestablished,a•fee, tax or surchargewith regardto •thepermanentdisposalofsolidwaste

in theamountof $1.27per toneffectiveJanuary1, 1992, andthereafter.In addition,theCountyof
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Kankakeehadestablishedafee, taxorsurchargeon thedisposalofsolidwastein theamountof $.95 prior

to Jarniary1, 1992.

10. Pursuantto saidstatutoryprovisions,thedefendant,CountyofKankakee,wasrequiredas

follows:

Thefees, taxesor surchargescollectedunderthis subsection(j) shallbe
placedby theunit of local governmentin aseparatefund,andtheinterest

• receivedon the monies in the fund shallbe creditedto the fund. The
moniesin the fund may be accumulatedover a periodof yearsto be
expendedin accordancewith this subsection.

Further,pursuantto saidsubsection:

Thefundsreceivedare“to beutilized forsolidwastemanagernentpurposes,
• including long-term monitoring and maintenanceof landfills, planning,

implementation,inspection,enforcementandotheractivitiesconsistentwith
theSolidWasteManagementAct andthelocalSolidWasteDisposalAct.”

• • 11. Baseduponinformationandbelief, theCountyofKankakeehasexpendedsaidfundsin

suchamannerthat is in violationof theAct. Specifically,theCountyofKankakeehasexpendedfunds

to:

(a) ReimbursethegeneralfundofKankakeeCountyfor expendituresinvolved

in the litigation againstthe City ofKankakeein the amountcurrentlyin excess’ofOne

HundredTwentyThousandandNo/lOU Dollars($120,000.00);

• (b) ReimbursethegeneralfundofKankakeeCountyfor expendituresmadeto

pay for salariesofthePlanningDepartmentoftheCountyofKankakeeand for whichno

allocationoftimehasjustified thereimbursementofsaidexpenditures;

• (c) Payfor solidwasteplanningfor whichno planninghasoccurred;

(d) Loansaidfundsto thedefendant’sgeneralfundwithoutrepaymentofsaid

fundsfrom thegeneralfund andwithoutthe generationofinterestasa resultofsaidloan;

and
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(e) In otherwayshasmisusedandmisappropriatedthe fundsobtainedasa

resultofsaidfees.

12. The expendituresmadehereinby theCountyof Kankakeearenot justified andarein

violationoftheapplicableprovisionsoftheAct andareinconsistentwith thepurposesfor which said

fundswerecollected.

13. Themunicipalcorporationhereinhasappliedwith othermunicipalcorporationsto usesaid

fundsfor purposesofrecyclingandotherprojectsrelatedto solidwastedisposal.However,saidrequest

forreimbursementhasgenerallybeenlimited in amountordeniedtotally.

• 14. • Thefunds,if utilized in accordancewith theAct, would havebeenandcanbeusedfor

purposesof assistingin reductionoftheamountofsolidwasteto be disposedof and/orfor theplanning

and obtainingof resourcesfor the assistanceof local municipalities,including theplaintiff, City of

Kankakee,which areengagedin theactualcollectionanddisposalof solidwaste.

15. Anactualcontroversyexistsin thatsaidfundsarecurrentlybeingusedforreimbursement

of legal expensesrelatedto thesiting of a landfill by KankakeeCounty, aswell asin oppositionto the

siting of a landfill by theCity ofKankakee.

16. Theuseofsaidfundsfor anypurposenotconsistentwith theAct is inviolationoftheAct,

andtheKankakeeCountyBoardshouldbe requiredto reimbursethe fundsto assurethat themoneyis

• availableandusedfor purposesconsistentwith thestatutespreviouslycitedherein.

III. RELIEFREQUESTED

17. Theplaintiffshereinrequestthatthis CourtenterajudgmentdeterminingthattheCounty’s

utilization of saidfunds, for all purposesotherthanthoseconsistentwith theAct asit shouldbestrictly

construed,bedeterminedtobeimproperandenteranorderrequiringtheCountyofKankakeetoreimburse

thefundsestablishedpursuantto saidapplicablestatutory~provisionsfor all moniesimproperlyexpended.
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WHEREFORE,theplaintiffs, CITY OF KANKAKEE, an Illinois municipalcorporation,and

DONALD B. GREEN,individually andasMayoroftheCity ofKankakee,requestthisCourtenteraorder

declaringtheuseofsaidfundsby thedefendant,COUNTY OFKANXAKEE, to be improper andillegal

and, further, to entera judgmentagainstthe COUNTY OF KANKAKEE, requiringthe County to

reimbursesaidfundsherein.

• • • COUNT II
CLAIM FORINJUNCTIVE RELIEF •

I. PARTIESAND VENUE

1. Theplaintiff, CITYOFKANKAKEE, is amunicipalcorporationoftheStateofIllinois and

is locatedwithin the Countyof Kankakee. •

2. The plairitiff, DONALDB. GREEN,is an individual who resides in the City’ of Kankakee

and has been the duly-elected Mayor of the City of Kankakee.

3. The defendant, COUNTYOF KANKAKEE, is amunicipal corporationlocatedin the

CountyofKankakeeandis operatedby alegislatureconsistingofaBoardofSupervisorsand,from that

board,a duly-electedchairmanoftheBoardofSupervisors.

II. CLAIM ‘

4. • This actionfor declaratoryrelief is broughtpursuantto 735 ILCS 5/2-701 againstthe

defendant,Countyof Kankakee.

5. The City of Kankakee,as a munióipalcorporation,is responsiblefor thecollectionand

disposalof solid wastegeneratedby theresidentsofeachmunicipality. •

6. TheMayoroftheCity ofKankakeeis required,pursuantto applicableregulationsofthe

Illinois EnvironmentalProtectionAct, applicablestatutesof the Stateof Illinois, and otherapplicable

regulations,to assurethatthesolidwastecollection systemis accomplishedin accordancewith said
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applicablerulesandregulations,includingmeetingthegoalsestablishedbytheCountyofKankakeeSolid

WastePlanregardingtheeliminationofrecyclablematerialsfromlhecollectionanddisposalofthesolid

wastecollectedin saidmunicipality.

7. DonaldE. Greenis alsoaresidentoftheCity ofKankakeeandhasaninterestin assuring

thatthemunicipalityis in compliancewith all applicahieordinances-andregulationsand,asanindividual

taxpayerandpayoroffeesfor theservicesprovided,hasa directpecuniaryinterestin anyfundsavailable

for thepurposesofdefrayinganyof saidcosts.

8. • For purposesof this complaint, the defendant,Countyof Kankakee,is a unit of local

governmentasdefmedin theLocal SolidWasteDisposalAct, inwhich asolidwastedisposalfacility is

locatedpursuantto thetermsof4,15 ILCS 5/22.15(j).

9. Pursuantto saidstatutoryprovisions,theCountyof Kankakeeis authorizedto establish,

aridhas,in fact,established,afee, tax or surchargewith regardto thepei~manentdisposalofsolidwaste

• in the amountof $1.27per ton effectiveJanuary1, 1992, andthereafter. In addition, the County of

Kankakeehadestablishedafeetaxorsurchargeon thedisp6salofsolidwastein theamountof$.95prior

to January1, 1992.

10. Pursuantto saidstatutoryprovisions,thedefendant,CountyofKankakee-,wasrequiredas

follows:

The fees, taxesorsurchargescollectedunderthis subsection(j) shallbe
placedby theunit of local governmentin aseparatefund, andtheinterest

• receivedon the moniesin the fund shallbe creditedto the fund. The
monies in the fund may be accumulatedover a period of years to be
expendedin accordancewith this subsection.

Further,pursuantto saidsubsection: •

• Thefundsreceivedare“tobeutilizedforsolidwastemanagementpurposes,
• • including long-termmonitoring andmaintenanceof landfills, planning,

implementation,inspection,enforcementandotheractivitiesconsistentwith
theSolidWasteManagementAct andthelocal SolidWasteDisposalAct.”
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11. Baseduponinformationandbelief, theCountyofKankakeehasexpendedsaidfundsin

suchamannerthatis in violationoftheAct. Specifically, theCountyof Kankakeehasexpendedfunds

to:

(a) ReimbursethegeneralfundofKankakeeCountyfor expendituresinvolved

in the litigation againstthe City of Kankakeein the amountcurrentlyin excessof One

HundredTwentyThousandandNo/lOU Dollars ($120,000.00);

(b) ReimbursethegeneralfundofKankakeeCountyfor expendituresmadeto

payfor salariesofthePlanningDepartmentoftheCountyofKankakeeandforwhichno

allocationoftime hasjustified thereimbursementof saidexpenditures;

(c) Payfor solidwasteplanning for whichno planninghasoccurred;

(d) Loansaidfundsto thedefendant’sgeneralfundwithoutrepaymentofsaid

fundsfrom thegeneralfundandwithoutthegenerationofinterestasaresultofsaidloan;

and -

(e) • In otherwayshasmisusedandmisappropriatedthefunds obtainedasa

resultof saidfees. • •

12. Theexpendituresmadehereinby theCountyof Kankakeearenot justifiedand arein

violation of theapplicableprovisionsofthe Act andareinconsistentwith thepurposesfor which said

• fundswerecollected. • •

13. • Themunicipalcorporationhereinhasappliedwithothermunicipalcorporationstousesaid

• funds forpurposesofrecycling andotherprojectsrelatedto solid wastedisposal.However,saidrequest

for reimbursementhasgenerallybeenlimited in amountor deniedtotally.

14. Thefunds,if utilized in accordancewith theAct, would havebeenandcanbeusedfor

purposesof assistingin reductionof theamountof solid wasteto bedisposedofand/orfor theplanning
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and obtainingof resourcesfor the assistanceof local municipalities, including the plaintiff, City of

Kankakee,which areengagedin theactualcollection anddisposalof solidwaste.

15. An actualcontroversyexistsin thatsaidfundsarecurrentlybeingusedforreimbursement

of legalexpensesrelatedto thesiting of a landfill by KankakeeCounty,aswell asin oppositionto the

sitingofa landfill by theCity ofKankakee.

16. Theuseof saidfundsfor anypurposenotconsistentwith theAct is inviolationoftheAct,

and theKankakeeCountyBoardshouldbe requiredto reimbursethefundsto assurethatthemoneyis

availableandusedfor purposesconsistentwith thestatutespreviouslycited herein.

17. Theplaintiff bring this causeo,factionfor an injunctionseekingto enjointhedefendant

from anyfurthermisappropriate,misuseor improperexpenditureof thefundsdescribedin saidsection.

18. Theplaintiffs haveno remedyatlaw in thatif saidinjunctionis notentered,theCountyof

Kankakeewill continueto usesaid fundsimproperly in the future,astheyhavedoneso up to thispoint

in time.

• III. RELIEF REQUESTED

19. Theplaintiffs requestthis Court to grantthem injunctive relief againstthedefendant,

enjoiningthedefendantfrom improperexpenditureof funds.

WHEREFORE,theplaintiffs, CITY OF KANKAKEE, an Illinois municipal corporation,and

DONALD B. GREEN,individually andas MayoroftheCity ofKankakee,requestthis court:

A. Enterajudgmentdeclaringthattheexpenditureoffundsby thedefendant,COUNTY OF

KANKAKEB, hasbeenandis illegal andimproper;

• B. Issuean injunctionprohibiting thedefendant,COUNTY OF KANKAKEE, from further

expendingsaidfundsin anillegal andimpropermanner;
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C. Awardtheplaintiffs thecostofthis action;and •

D. Award theplaintiffs anyotherandfurther reliefasit considersproper.

Respectfullysubmitted,

CITY OF KANKAKEB, anIllinois municipal
• corporation,andDONALD E. GREEN,

• individually andasMayoroftheCityof Kankakee,

• ~ffs~•~
ChristopherW. Bohlen

CorporationCounsel

STATE OF ILLINOIS

COUNTYOF KANKAKEE

DONALD B. GREEN,beingfirst duly swornandunderoath,deposesandstatesthatheis oneof

theplaintiffs in theabove-entitledcause,thathe is theMayorof City of Kankakee,thathe hasreadthe

above, and foregoingComplaint for Declaratoryand Injunctive Relief, and that the contentstherein

containedaretrue andcorrectto thebestof his

Subscribedandswornto beforeme

‘this ~2Q~ •

V~fr~L— ~

NotaryPublic • Notary PubUc,Stateof Hhino~s

CHRISTOPHERW. BOHLEN
Reg. No. 00244945

• CorporationCounsel • • •

CityofKankakeee
385 EastOakStreet
Kankakee,IL 60901 •

(815) 933-0500

coooii_ ‘ •

Donald B. Green


